
 
Morocco and Its Women's Rights Struggle: A Failure to Live Up to Its Progressive Image
Author(s): Katja Žvan Elliott
Source: Journal of Middle East Women's Studies, Vol. 10, No. 2 (Spring 2014), pp. 1-30
Published by: Duke University Press
Stable URL: http://www.jstor.org/stable/10.2979/jmiddeastwomstud.10.2.1
Accessed: 29-09-2016 12:18 UTC

 
JSTOR is a not-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide range of content in a trusted

digital archive. We use information technology and tools to increase productivity and facilitate new forms of scholarship. For more information about

JSTOR, please contact support@jstor.org.

 

Your use of the JSTOR archive indicates your acceptance of the Terms & Conditions of Use, available at

http://about.jstor.org/terms

Duke University Press is collaborating with JSTOR to digitize, preserve and extend access to Journal of
Middle East Women's Studies

This content downloaded from 129.107.136.153 on Thu, 29 Sep 2016 12:18:59 UTC
All use subject to http://about.jstor.org/terms



katja Žvan elliott mn 1

journal of Middle east WoMen’s studies
Vol. 10, No. 2 (Spring 2014) © 2014 

1

MOROCCO AND ITS WOMEN’S  
RIGHTS STRUGGLE

A FAILURE TO LIVE UP TO ITS PROGRESSIVE IMAGE

Katja Žvan Elliott

mn

abstract

This article examines the rarely talked about subtleties of Moroccan 
reform in the realm of women’s rights and its inadequate fulfillment 
of obligations to international human rights standards. The Preamble 
to Morocco’s post-Arab Spring 2011 constitution follows the example 
of its 1996 version, in which the state declared its “determination to 
abide by the universally recognised human rights.” However, while 
the state is often hailed in the international forums and media as 
a true trendsetter in the realm of women’s rights in the Middle East 
and North Africa region, this analysis of the much celebrated Family 
Code and its two main goals-“doing justice to women” and “pre-
serving men’s dignity”-and of the regime’s ambivalent discourse on 
gender equality as defined by the Convention on the Elimination of 
All Forms of Discrimination against Women (CEDAW) paints a more 
realistic picture. Both of these cases indicate that the state is failing 
to ameliorate the legal position of women and to consider women as 
autonomous and individual human beings with intrinsic rights not 
contingent upon first fulfilling their customary obligations. I contend, 
therefore, that the way the reformed Family Code has formulated its 
goals and the way that the law and the state continue to conceptual-
ize a woman go against the main principle of individuality contained 
in the Universal Declaration of Human Rights and CEDAW to which 
Morocco has continually committed itself, at least on paper. 
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introduction

Morocco has a reputation in the international community as being 
relatively modernized, moderate, progressive, and liberal. It is 

praised for its professedly model legal reforms in the realm of women’s 
rights, its liberalizing economic and political agenda, and its reformist 
king Mohammed VI. One such reform, which attracted much attention 
among the women’s rights and development communities, was the 2004 
reform of the ossified Personal Status Code (PSC), regulating marital 
and family relations. The king placed the reformed Family Code (Mu-
dawwanat al-Usra) firmly within the development discourse, with the 
aim and commitment to further reforms heeding societal evolution and 
preparedness. As such, the king asserted that the new Family Code is 
not “flawless” but “an ijtihad1 effort, which is suitable for Morocco at 
this point in time” (Ministry of Communication of the Government of 
the Kingdom of Morocco 2003).2 He furthermore made the reform an 
essential and indispensable ingredient of his democratization project, 
which requires ameliorated living conditions of all Moroccans and a 
culture of responsible and committed citizens (2003). According to the 
king’s speeches, the long-term project is one of liberating and empow-
ering his people because only such citizens will be able to contribute 
actively to the building of a democratic society and enjoy fully their 
freedoms.

The notion of gradualism is perhaps the most salient guiding prin-
ciple when analyzing the Family Code; otherwise the reforms may be 
dismissed as falling short of feminist expectations and the international 
praise much the same as the 1993 reforms. Conflicting ideas as to what 
it means to liberate women, and which category of women at that, are 
based on the ideological utilization of not necessarily compatible legal 
frameworks-those of the Islamic legal sources and international human 
rights conventions, specifically the Convention on the Elimination of All 
Forms of Discrimination against Women (CEDAW) and the Universal 
Declaration of Human Rights (UDHR). If anything, the current Family 
Code demonstrates the pragmatism of the king to placate the conser-
vatives, while at the same time recognizing the legitimacy of feminist 
demands.

In this article I analyze the unwritten, the implicit character of 
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the Family Code’s stated goals because it is these that significantly taint 
the overall positive image among the international women’s rights and 
development communities. I then explore the peculiar case of Morocco’s 
withdrawal in April 2011 of the reservations to Articles 16 and 9(2) of 
CEDAW, while keeping its declarations to Articles 2 and 15(4). The anal-
ysis of these two cases allows me to conclude that the Moroccan state 
fails to comply with the international order as regards women’s rights 
and gender equality, to which it adheres, at least on paper. I suggest that 
as such Morocco fails to live up to its reputation as a progressive and 
liberalizing state and society.

justice and the faMily code

The Preamble to the reformed Family Code declares that the aim of the 
law is threefold: “doing justice to women, protecting children’s rights, 
and preserving men’s dignity” (Global Rights 2006). That the authors 
of the Family Code included preservation of men’s dignity among the 
stated goals is understandable given the backlash against the reform and 
the fact that many people still refer to the Family Code as the Women’s 
Code, demonstrating people’s supposition of the law’s asymmetrical pre-
occupation with women’s situation. However, such progressive language 
in the Preamble may and, in the case of the Family Code, does obscure 
re-consolidation of gender inequality and patriarchy. 

The new Family Code is presented to the international (donor) 
community as a progressive law. When I visited the Ministry of Soli-
darity, Women, Family, and Social Development in Rabat-the main 
government body in charge of promoting women’s rights—the official 
immediately handed me a number of brochures and booklets on vari-
ous national women’s rights projects. One attractively colorful booklet 
of the “most important provisions of the new Family Code” (Seftaoui 
2006) was replete with witty caricatures comparing and contrasting the 
old and new “moral order.” It is written for international aid workers, 
educators, and civil society activists in French and Arabic. The problem 
with the booklet is that it includes principally those articles that present 
Morocco and the reform in a positive, progressive, and democratic light. 
It includes for example Article 25 granting women of legal majority the 
right to choose to get married without her wali (legal guardian) or to 
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delegate this power to her father or any other relative. The booklet also 
contains articles enhancing women’s right to seek divorce, in addition 
to Article 51, which spells out mutual obligations and rights between 
spouses, showcasing Morocco’s apparent determination to institute legal 
gender equality. 

However, the booklet omits those articles that reaffirm patriarchal 
relations and perpetuate gender inequality, such as Article 194, which 
obliges the husband to provide financially for his wife and children, and 
Article 236, which designates the father as the primary legal represen-
tative of his children regardless of whether or not he has custody over 
them.3 Although many Moroccan women and men interpret Article 
194 as benefitting women, it nonetheless confirms gendered division 
of space into the female domestic and male public spheres. In other 
words, because men are legally obliged to provide for their families, 
while women are not, it is such reasoning that some of my inter-
viewees put forward when making a case for discrimination against 
female candidates on the labor market. The obligation of men as fam-
ily breadwinners also raises family expectations, if not demands, that 
their daughters(-in-law) stay at home after they get married. Youssef, a 
teacher in one of the local primary schools in my fieldsite, for example, 
explained the situation in the following way. “There are some [girls] 
who achieve a certain level [of education], she gets a bachelor’s degree. 
When she gets married, this marriage becomes an obstacle for looking 
for a job. They say: enough, the wife belongs to the house.’” The law 
therefore reaffirms local customs and attitudes toward women’s work 
outside the home and as such has serious repercussions for women’s 
financial and legal dependence on their husbands and male family 
members. Through obscuring discriminatory provisions and without 
contextualizing specific legal provisions, the law is veneered with a thin 
layer of progress.

Enhancing justice for women through revising those clauses 
that allowed men arbitrary behavior in the past, such as marrying off 
daughters without their consent or knowledge4 or taking a second wife 
without informing the first (or without informing the second wife of 
the existence of the first wife),5 can be read as overhauling those aspects 
of the established moral order which digressed from the principles of 
Islam-justice, equality, and amicable social relations-in addition to the 

This content downloaded from 129.107.136.153 on Thu, 29 Sep 2016 12:18:59 UTC
All use subject to http://about.jstor.org/terms



katja Žvan elliott mn 5

law responding to the changing social circumstances, such as women 
working outside the home.6 It is for this reason that the new Family 
Code confirmed the right to stipulate further conditions into the mar-
riage contract (Articles 47 and 48) and to sign a prenuptial agreement, in 
which the couple settles on co-management of marital property (Article 
49). (In the absence of such an agreement, marital property is separate.) 

However, one of the less researched questions is: How does the law 
interact with people, or, rather, how do people interact with the Fam-
ily Code’s stated goals of doing justice to women and preserving men’s 
dignity? This is important because the very wording of the Code’s goals 
can be read as an attempt to satisfy opposition to the reform, coming 
from those circles that perceive the enhancement of women’s rights as 
a zero-sum game. 

Moreover, examining the stated goals of the reformed law manifests 
a multitude of veiled connotations. Dignity has a compound meaning of 
honor and respect, of which particularly the former has been a constant 
research topic among the academics working on the Middle East and  
North Africa region (Abu-Lughod 1999, Latreille 2008, Meeker 1976a, 
1976b, Peristiany 1974, Welchman and Hossain 2007). Honor, echoing Lila 
Abu-Lughod (1999, 78 – 167), represents the moral basis of hierarchy. And, 
in the words of Martin Latreille (2008, 601), “under the guise of honor and 
its correlates [such as shame and modesty, which are attributes of women] 
we find norms dictating behavior and interaction.” This is a potent conclu-
sion that also applies to the spirit, if not the letter, of the Family Code, since 
honor as an aspect of dignity belongs specifically to men (while women’s 
behavior impacts the quality of such honor). Therefore, the law, by declar-
ing that it is preserving men’s dignity, maintains the patriarchal role of men 
as heads of the family because it is their honor, and consequently that of 
their family, which is affected by doing justice to women. As the law and 
its reformers do not operate in a vacuum, it is important to contextualize 
the meanings and explain the rationale behind the goals, which is perhaps 
best done through ethnography. What does the law mean when it pro-
claims that it is bringing justice to women and preserving men’s dignity? 
And, why was there the need to formulate these goals in such a way where 
“doing justice to women” is juxtaposed to the possibility of compromising 
men’s dignity? It is therefore the interplay between the law and people’s at-
titudes toward it that must be considered and to which I now turn.
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explaining the contradiction  
through ethnography

This section is based on ethnographic fieldwork conducted during 2009 
and 2010 in the southeastern province of Errachidia, in a rural com-
munity I call Oued al-Ouliya. Much of the province is, according to 
poverty maps, among the poorest regions in Morocco. Political decrees 
reach the community, but the voices of the locals are, as many others in 
Morocco, not heard in the capital. Yet, life in Oued al-Ouliya is affected 
by the decisions of the country’s political elites, which makes the com-
munity an interesting case study of how peripheral communities cope 
with changes and discourses brought by modernity and globalization.

In an unusually heated interview,7 the fqih (faith healer) in Oued 
al-Ouliya explained to me the idea of honor as a protective force for 
women. I asked him whether he had heard about the notion of gender 
equality, to which he replied:

Thank God there is equality even here in the Qur’an! The Qur’an is 
the core of Islamic law. It glorifies women. I know what you want to 
say. There is a statement in the Qur’an that the foreigners are fixed on 
and this statement in the Qur’an says: “Beat them.” You [Westerners] 
can’t stand this.… You want to eliminate this. You say it’s not right, 
“This is inequality.” The woman has honor in Islam. The Islamic law 
came to give her rights, which protect women.… It is honor, which 
protects women and [which protects them] against violence.… What 
is the cause for violence outside the house? It is adornment. That smile 
and image bring violence to her. Seduction. Do you understand? It is 
outside the house, not inside. If she goes out, if she shows her beauty 
she may be hurt. So, this is honor in Islam. And you want to get rid of 
this issue?! You or somebody else will get hurt because of your image. 
Do you get it? Seduction. He doesn’t have conscience and he’s able to 
assault [Men are able to assault a seductive woman because men can-
not control their emotions].8

While the reformed Family Code claims it is “doing justice to 
women” by allowing them to tread outside the protective boundaries of 
gendered propriety, such behavior may have serious repercussions for the 
woman. In my fieldsite as in many other similar areas across Morocco, 
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neither women nor men are regarded as autonomous individuals, a con-
cept that counters the principle of individuality contained in the idea of 
universal human rights, something to which Morocco purportedly ad-
heres. Lawrence Rosen (1998) eloquently described the nature of Moroc-
can society, which has an individual rather than the collective—family, 
tribe or village—at its center. However, centrality of the individual does 
not also entail her autonomy. Significance is attached to this individual 
only when she is placed within the collective, when her asel (origin)—in 
terms of her family and place—is established. When inquiring about an 
individual, as for example to determine whether she is an appropriate 
match, her asel and not her profession or age, as is normally the case in 
the West, is of prime interest and importance. Rosen (1998, 12) writes, 
“Such an inquiry… gives the inquirer a key piece of information, for it 
suggests who this other is connected to and the ways in which [s]he is 
used to forming such ties given the customs and practices of the region 
from which [s]he comes.” He continues:

[I]n Arab culture the individual is a unit into which the features of 
background, context, and association are poured and through which 
the characteristic ways of forming ties to others are played out. Tribe, 
family, village, and quarter form an outer structure that provides the 
material that will cohere in the person. (Rosen 1998, 15)

The person, therefore, is indebted to this collective, as “one’s asel is one’s 
social identity” (12), which will crucially determine the behavior of other 
people toward this individual and consequently her future. Borrowing 
Suad Joseph’s (1994, 55) concept, it is “connectivity” that binds members 
of family to each other and which requires “continuous interaction be-
tween significant others for a sense of completion.” Individuals therefore 
need to be connected to their family members for “security, identity, 
integrity, dignity, and self-worth” (55). 

To better understand the concept of an individual in Moroccan so-
ciety, it is necessary to examine the interaction between the law, custom, 
and religion and the popular understanding of such interplay. Rosen 
(1995, 206), again, in his numerous studies of the impact of custom on 
law with an emphasis on Morocco, concludes that “custom and law are 
not discreet categories but are, in many instances, conceptually merged” 
not only in people’s minds but also as regards judges’ rendition of the 
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substantive law.9 The issue of wali is a good example of this as this has 
been one of the more contentious reforms presented by the new Fam-
ily Code. As mentioned above, the law gives the engaged girl of legal 
age (eighteen years old), a choice to conclude her marriage contract by 
herself or entrust her legal guardian to do so on her behalf. “One of the 
most important things that women have gained from the new law is 
that guardianship is her right,” concluded Ministry of Justice’s Practical 
Guide, because “like the man she exercises it according to her choice 
and her interests without being subjected to any supervision or con-
sent” (Welchman 2012).10 In a similar manner, one of my interviewees 
from Oued al-Ouliya, Aissam, who was a thirty-eight-year-old married 
teacher with a degree in Islamic law, welcomed this article, saying: 

It’s good because at least it doesn’t make the woman feel insignificant. 
That means that a woman getting married should have the authority 
over taking decisions and of taking the responsibility for her decision. 
This means that we affirmed that a woman is mature and knows what’s 
good for her and her future.

However, such opinions do not ref lect the actual situation. Of-
ficial statistics of the Ministry of Justice show that less than a quarter 
of all brides of legal age concluded their marriage contracts by them-
selves (Ministry of Justice 2010, 2011). In 2010, for example, 20.84 
percent of brides did so (Ministry of Justice 2010). Furthermore, these 
statistics do not disaggregate data to show how many of these brides 
did not have a legal guardian, either because they were orphans or 
their father was deceased or absent, and how many were getting mar-
ried for the first time. (I often heard that when a divorced or widowed 
woman remarried, she was less likely to be reprimanded for choosing 
the spouse and signing the contract without seeking the consent of 
the family and/or her wali.) 

My interviews with women and men in Oued al-Ouliya support 
this low national percentage and show two prevailing attitudes towards 
women choosing to get married without their legal guardians. People 
either overwhelmingly disapproved of this reform, or they welcomed it 
in principle, particularly in cases where the girl does not have a wali or 
works outside the home,11 while for those with a wali such a choice was 
unimaginable. Yasmin, a divorced woman in her forties, stated: 
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Women can’t [get married without their wali] and unemployed women 
should always have [one]. And if she signs the contract by herself 
people will talk about her as if she is a bad girl. This means that she 
always needs someone who’ll guide her because she’s not employed.… 
But there aren’t any girls who have parents and would sign the contract 
by themselves and not allow their father to be present. It is impossible. 
But those who don’t have a wali or someone to depend on can sign the 
contract by themselves. 

There are a variety of reasons for such varied responses which the 
interviewees put forward, but they can be summed up as having to do 
with religion and customs (oftentimes used interchangeably), which cor-
roborates Rosen’s (1995) claim of the interconnectedness between the 
two categories. Youssef reflected on the issue in the following way: “Well, 
she has the right, but despite this it’s necessary for her wali to be with 
her. These are our customs and it’s not the law (qanun) because there are 
customs and there’s the law.”12 I then asked him about his opinion of the 
woman’s right to choose and he weighed the options further: 

It has negative and positive sides. Positive because we can… when a 
girl gets to a certain level of maturity and she’s convinced that mar-
riage is good for her, why wouldn’t we give her the right to get married 
by herself?! Because it’s her future and not someone else’s. Whereas 
the negative side is that, for example, if we let go of this issue, well, 
there will be disorder. We’d find that when a girl meets someone she’d 
marry him without getting to know him because the family still wants 
to know the man who is marrying the girl. Here, people still want to 
know this person. They should know him! That means, they have a 
certain knowledge, even if it’s simple, about the husband, a special 
knowledge-who is he, where he comes from, what is his job, what he 
does, etc. The economic, financial, and family situation.

In Oued al-Ouliya, marriage arrangements therefore, remain firmly in 
the hands of the family. The director of a local primary school, Boutayyeb, 
who was at first reluctant to be interviewed and was later slightly defensive 
about his culture that was being eroded by my culture and globalization, 
had strong views of the Family Code and the issue of wali:

If we want to go into the [issue of] just treatment of women… we 
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should go back to the religious ulama. They explain the ruling on 
guardianship.… It touches our honor, honestly. You won’t understand 
me well because you didn’t grow up here. You have your own culture, 
and we have our own culture.

When I asked him about whether women know about this right, he said 
confidently: “Yes, and they refuse it. The majority of women refuse this. 
They think that this doesn’t come from religion, from the Islamic law.” 
What is more, stated my fieldsite neighbor Abdallah, “Islam says that if 
she gets married without the permission of her parents, [the marriage] is 
invalid. In Islam, there has to be a wali-her father, the one responsible 
for her.” In fact, explained Boutayyeb, this right is discredited in people’s 
opinion (as is in his), because “the majority of people think that [the 
Family Code] came from abroad and that its origin is not from here.… 
It hasn’t originated in our culture, from our way of thinking, and from 
our own volition.” It is for this reason, that “this [right] makes me feel 
disgusted, honestly. Maybe you won’t understand this but I do,” he con-
cluded. 

For people in Oued al-Ouliya, religion and its texts are what lend 
credence to customs, whereas substantive law lacks that stamp of authen-
ticity and is thus rejected as it may bring disorder on many levels. One 
of the likely repercussions for women of denying the legal guardian his 
customary right to marry off his daughter is that such violation of the 
established order absolves her family from its moral obligation to protect 
her in times of tribulation. A twenty-one-year-old Ghizlane, who at the 
time of the interview was finishing high school and recently became en-
gaged, insisted that it is indeed illegitimate to get married without a legal 
guardian. She explained why: 

No, she doesn’t have the right because if there’s a problem, which could 
arise tomorrow, she wouldn’t be the only one who would carry the 
burden but these people as well, this wali, will also carry it. He was 
present on that day [of the signing of marital contract], which means 
that he’ll also carry the burden.… [This law] is illegitimate.

Zoulikha, a married woman in her early forties, perhaps spoke from her 
experience because, at the time of my fieldwork, her husband was in a 
mental institution in France for assaulting someone. She therefore lived 
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with her parents as her husband was not only unable to support her, but 
she also could not join him abroad. 

It’s possible [to get married without the wali]. But here are traditions. 
The tradition is that the father and mother of the girl and the man have 
to be present when she wants to sign the contract. It’s a tradition. In 
this region, if they’re not present, such marriage will be considered as 
defective. In legal terms it’s considered as a marriage, but if parents are 
not present it’s defective. You know why? Because of our traditions and 
our Islam. There is a Qur’anic verse, but I don’t remember it. Consulta-
tion is good because you can have problems with your husband or with 
your in-laws, who will help you in this? This means that you’ll have 
to go to your parents and if you didn’t respect them before they’ll tell 
you: “Since you did everything by yourself, finish it up by yourself!”

My conversation with the fqih further reveals such perception of 
incompatibility of this legal right with the customary order and Islamic 
law. When I asked him whether women were aware of their right to get 
married without their wali, he replied that only if they were over the age 
of nisab, which, according to him denotes a girl who “is over the age of 
twenty-five or [who] is an orphan or doesn’t have a father. Otherwise 
she must consult her father.” But I wanted to hear his opinion of this 
freedom rather than what local customs dictate. “Because,” he explained, 
“If God brings divorce, where will she go? If she didn’t consult her father 
and she comes back, he won’t want her back. Do you understand? You 
as well perhaps have the same thing, if your father and mother don’t 
accept….” I interrupted him here and told him in a slightly curt man-
ner that “it’s not their business.” There was an incredulous gasp coming 
from all three people sitting in the room with me-fqih, his wife Aicha, 
and my friend Karima. He and Karima repeated in unison, “It’s not their 
business?!” “No,” I continued, “because in the case of divorce, she won’t 
have to go back to her father or mother. She has an apartment. The 
marriage is between a wife and her husband and not between her and 
his families.” The fqih, however, still disbelieving what he was hearing,  
asked again: “But if God brings divorce, where is she going to go?” “To 
her own apartment,” I repeated somewhat matter-of-factly. He pursued 
the issue further, asking: “What if she doesn’t have an apartment?” I 
tried to explain that most women in the West have a source of income 

This content downloaded from 129.107.136.153 on Thu, 29 Sep 2016 12:18:59 UTC
All use subject to http://about.jstor.org/terms



12 mn journal of Middle east WoMen’s studies 10:2

and could thus rent an apartment if need be, but he interrupted me be-
fore I was able to relate this to him as if finally getting to the bottom of 
the issue on his own. “So, the government gives you apartments, houses. 
But not here! If she doesn’t obey her parents, she is out. To consult her 
parents is a right. The wali should be present at the first marriage.” The 
fqih’s incredulity was not unforeseen since in Oued al-Ouliya not many 
couples, let alone single or divorced women, rented their own apartments 
or houses separate from the husbands’ families. More than a consequence 
of financial constraints, it is the essence of a patriarchal system with in-
herent demands for women to bargain in order to improve their position 
within family and, accordingly, society.13 Yet, the presence of wali is not 
only a way for the girl to ensure herself continuous physical protection 
of her kin but it also entails modesty. Khalti Ftouch, the matriarch in 
my host family, for example, explained this in the following way: “If she 
doesn’t have a wali she’s not a good girl.… Girls today get married by 
themselves even if they have fathers. They don’t care about them.… [But] 
it’s not good if you don’t put your hand in your father’s hand.”

In Oued al-Ouliya the presence of the wali is in fact required by 
the ‘adul (religious notary in charge of drafting the marital contract) and 
hence automatic, regardless of what the law stipulates. The local ‘adul 
told me, that they “insist on the presence of the wali as this is custom-
ary because if the father or someone else is not present it is something 
shameful.” When I asked him why it is shameful to get married without 
the wali, he explained: 

It is shameful, yes. At the beginning, if a man is interested in getting mar-
ried, he goes to see her father directly to ask for her hand. He does not go 
to the girl. According to customs, if he goes to the girl without going to 
the father, it’s a bit stupid. Thus, you have to go to the father. It is in the 
interest of the girl, he defends her. He looks at what is good for her. This 
is guardianship, the meaning of guardianship. The problem is that many 
people do not understand its role, even the father or parents don’t under-
stand what is guardianship. Guardianship is protection for the woman.… 
So that not just anyone can come and marry her, for example an alcoholic 
or a homeless man. But even fathers don’t understand guardianship. 
Anyone can come and they give him the girl. But in reality, in the Islamic 
law, the guardian acts in the interest of the girl, to protect her. The father 
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chooses the right person for his daughter to live a good life with him.

These interviews reveal that protection for the girl equals shelter, 
both physically and emotionally. It signals having a roof above the head, 
as well as having a social identity, the asel (Rosen 1998). It also means 
being able to participate in the community as a law-abiding individual. 
In essence, having protection indicates being able to exist as an accepted 
member of the community. On the other hand, however, overriding the 
right of wali to marry her off puts the girl in a precarious position of 
not only probably missing the opportunity to (ever) get married because 
the would-be family-in-law may reject a bride who disrespects her legal 
guardian but also losing the right to protection through bringing shame 
to her family. Finally, having protection entails control of girl’s behavior 
and consequently self-censorship of her own behavior.14 

But, shame as an attribute of women’s modesty is also something 
that women are proud of because, as Rachel Newcomb (2009, 148) con-
cludes, “it represents a civilizing force.”15 As such the girl demonstrates 
her maturity, her ‘aql, which Abu-Lughod (1999, 108) aptly translated as 
“social sense and self-control of honorable persons” and hence secures 
her good reputation by honoring the customary right of her wali to over-
see the marriage process (cf. 78). Enjoyment of such customary rights as 
protection is in fact conditioned by the satisfactory performance of one’s 
duties, which is what fqih meant when he said that consulting parents 
was a right. In other words, the girl can claim her right to protection 
following the successful fulfillment of her customary obligation to treat 
marriage as a family affair.16 Or, in Bassam Tibi’s (1994, 296) words, it 
is “the collectivity, not the individual, and duties, not rights, [that] rank 
highest.” It is such conditioning of rights that reinforces the argument 
that the current Family Code, despite the reform, continues to be em-
bedded within the customary (Islamic)17 Weltanschauung rather than 
a more universal, if not a secular one, in addition to demonstrating a 
discrepancy between the two conceptions of human rights.

a conception of huMan rights as rights of  
individuals in Morocco’s legislation

It is important to see the reform of the PSC in light of the heightened 
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international pressure to define women’s rights as human rights, a de-
bate that Morocco has not been able to escape. Therefore, the debate 
about the universality of human rights in Morocco’s official discourse 
is germane because of the country’s proclaimed adherence to the uni-
versal regime of human rights, as well as because of the repercussions 
that this reform has had for women. On one hand, the king was clear in 
his speeches that the reformed Family Code is informed by and based 
on a modern re-reading of religious legal texts. On the other hand, the 
Preamble to its 1996 constitution declares that the Kingdom of Morocco 
“fully adheres to the principles, rights, and obligations arising from the 
charters of [international] organizations” and that it “reaffirms its de-
termination to abide by the universally recognized human rights.”18 In 
a similar manner, the newly promulgated reformed constitution of 2011 
declares the following:

Aware of the need to strengthen its role on the global stage, the 
Kingdom of Morocco, as an active member within the international 
organizations, is committed to adhere to the principles, rights, and 
obligations set forth in their respective charters and conventions; [and] 
it reaffirms its commitment to human rights as they are universally 
recognized.19

However, Article 19 of the 2011 constitution complicates the issue of 
legal frameworks. While it states that women and men enjoy equal civil, 
political, economic, social, cultural, and environmental rights in ac-
cordance with the international conventions ratified by Morocco, these 
rights are also subject to the “des constantes [in Arabic thawabit] of the 
Kingdom and its laws.” The choice of words in both Arabic and French is 
interesting because of the ambiguity in meaning and could refer to any 
established or, indeed, immutable law or customs, pillars of society. In 
other words, what is meant by “des constantes/thawabit” is that the state 
will guarantee gender equality unless when it contradicts those laws and 
customs emanating from Islamic law. Such a constitutional provision is 
in accordance with its 2005 “National Report Beijing +10,” in which the 
Moroccan government wrote that the reformed Family Code respects 
“the sacred values of Islam and universal values of the rights of individu-
als” (Kingdom of Morocco 2005). Furthermore, Morocco ratified a range 
of international human rights conventions and declarations, such as the 
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UDHR, Beijing Platform for Action, and CEDAW, in addition to com-
mitting itself to reach the objectives of the United Nations Millennium 
Development Goals. Such declarations and activities strongly manifest 
Morocco’s adherence to universally recognized human rights standards, 
at least in principle, while at the same time reveal inconsistencies in the 
country’s working definition of an individual and her rights and obliga-
tions. 

Moreover, the contradictions in the utilized legal frameworks are 
manifested in the conception of a woman. The Moroccan Family Code 
is clear in designating the family, rather than the individual, as the core 
of society, declaring in its preamble that the family is “a substantial 
major component of the democratization process, given that the family 
constitutes the essential nucleus of society” (Global Rights 2006). This, 
however, contradicts what Tibi (1994, 290) postulates as a prerequisite 
for developing a modern society, namely the process of individuation 
and the concept of human rights as entitlements of an individual. Leila 
Rhiwi (2004), the former director of a feminist, Democratic Association 
of Moroccan Women-led initiative called Spring of Equality and current 
Maghreb women’s rights coordinator for United Nations Development 
Fund For Women, stated that “[t]he new Family Code acknowledges 
the identity of a woman and hence her citizenship and freedom to be a 
human being.” I argue instead that the current Family Code does not 
represent an historical breakthrough in Moroccan women’s rights poli-
tics exactly because of the failure to define women’s rights as rights of 
autonomous individuals. Or, keeping in mind king’s gradual approach 
to the issue, this process of individuation and recognition of rights as 
entitlements rather than a consequence of fulfilled duties is the challenge 
for the future reformers of the Family Code. For now, however, Morocco 
fails to comply with the international order to which it has committed 
itself, at least on paper.

The failure to address the rights of individuals gains a practical im-
portance when discussing the rights of single adult girls.20 Ann Elizabeth 
Mayer (2007, 125 – 6), for example, has written about the conception of 
Islamic women’s rights as human rights in the Universal Islamic Decla-
ration of Human Rights, in which no provisions are made for unmarried 
women. This is understandable since in Muslim countries, including 
Morocco and hence my fieldsite community of Oued al-Ouliya, girls are 
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not only expected to get married but this is presented as their religious 
and societal duty.21 In such a scheme autonomous women in the form of 
unmarried adult girls, who are not answerable to either their male kin 
or that of their husband, are not envisaged. Recognizing eighteen as the 
legal age of responsibility does not indicate personal independence from 
family authority, which, I argue, is evident in Article 198 of the Family 
Code. This article obliges the father to provide for his daughter not only 
until the age of twenty-five, if she pursues further education, but “until 
she can earn a living on her own or until her maintenance becomes in-
cumbent upon her husband” (Global Rights 2006). This article did not 
have in mind provincial areas like Oued al-Ouliya, where not only un-
deremployment and poorly paid (seasonal) jobs of educated single adult 
girls prevent them from living independently from their families, but, 
more significantly, customs and the notions of shame and modesty re-
quire girls to live at their father’s house and under the authority of their 
male kin until they get married. Women’s right to protection becomes a 
façade for paternalism. In such a system, only marital status can legally 
and societally empower women. This leads me to suggest that the Family 
Code does not deal with gender relations but rather with marital and, 
more importantly, with married women’s rights rather than women’s 
rights per se regardless of marital status. In other words, the new Code 
seeks to remedy the status of married women only, whereas many single 
girls of legal age remain under overpowering control of their families 
not only because of the customs but also because of the law itself. At the 
heart of the reformed Code is the preservation of the established and 
traditional patriarchal system, in which the family dictates the roles, 
life choices, and behavior of its members. In practice this indicates re-
traditionalization of society and gender relations within it.

gender equality and the state’s  
international obligations

The case of gender equality as defined by CEDAW and the ways in which 
the state approaches it further question Morocco’s professed adherence to 
the international human rights standards and shed light on the discrepancy 
between Morocco’s stated adherence to such standards and the country’s 
constants/thawabit as expressed in Article 19 of the current constitution. 
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Many conservative Western as well as Moroccan women’s rights 
activists oppose the notion of gender equality, which surrounds the 
heightened international and domestic discourse on women’s rights, 
poverty-alleviation projects, and legal reforms. Analysis of Morocco’s 
government responses to international conventions and action plans 
dealing with women’s rights, such as CEDAW and the Millennium 
Development Goals, manifest misinterpretation and misappropriation 
of the notion of gender equality by different groups and for diverse 
purposes. 

CEDAW recognizes discrimination against women to be linked 
intrinsically with a lack of gender equality. It defines gender equality in a 
holistic manner, applicable to both the public and the domestic spheres, 
in addition to situating it within the international (universal) regime 
of human rights. “In fact,” argue Alda Facio and Martha I. Morgan 
(2009), “without equality, human rights have no meaning” and CEDAW 
makes this association unequivocal.22 CEDAW, therefore, establishes an 
international standard for gender equality and as such forms the basis 
of numerous other international legal standards and poverty-alleviation 
campaigns, such as the Beijing Platform for Action and the Millennium 
Development Goals. 

Morocco ratified CEDAW in June 1993, shortly after the first re-
form of the PSC. However, it entered several reservations to Article 9(2), 
which grants women equal rights with men regarding the nationality of 
their children and to Article 16, which spells out key principles of gender 
equality within family and marital relationships. It is Article 16 that is 
recognized by the drafters as one of two of CEDAW’s core provisions. 
(The other is Article 2, defining the object and purpose of the Conven-
tion, to which Morocco entered a declaration rather than a reservation.) 
Morocco entered these reservations because gender equality as defined by 
the Convention in the domestic realm (but not in the public domain) was 
deemed incompatible with the Islamic law, “which guarantees to each of 
the spouses rights and responsibilities within a framework of equilibrium 
and complementarity in order to preserve the sacred bond of matrimony.”23 
It is thus separate individual rights and obligations rather than equal rights 
that govern gendered marital roles in Morocco. These reservations not only 
nullified the object and purpose of CEDAW but also confirmed Islamic 
law’s authority over international law in interpreting discrepancies between 
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CEDAW articles and domestic law.24 Morocco’s reservations also assert that 
Islamic law (des constantes/thawabit) and universal human rights law em-
ploy incompatible definitions of gender relations. In its report, “Women’s 
Human Rights and Gender Equality: Morocco,” Euromed (2010) asserts 
that Morocco enters reservations “essentially for conventions dealing with 
women’s rights,” thus reaffirming the supremacy of religious law in family 
legislation in particular. In other words, the ostensible incompatibility of Is-
lamic law with international human rights standards was not invoked with 
other CEDAW articles dealing with gender equality in the public space, 
such as Article 3 (equality in political, cultural, economic, and social fields), 
Article 8 (the right to represent her government internationally), Article 
10 (equality in education), or Article 13 (the right to family benefits, bank 
loans, etc.). Moreover, Morocco also did not object to other international 
legal human rights instruments protecting particularly rights and freedoms 
in the public domain, as for example the United Nations International 
Covenants on Civil and Political Rights as well as on Economic, Social and 
Cultural Rights, or such International Labour Organization conventions as 
the Equal Remuneration Convention or Night Work (Women) Convention.

On April 8, 2011, the king’s promise to withdraw reservations 
and declarations to CEDAW was finally partially fulfilled. Although 
Morocco withdrew its reservations made to Articles 9(2) and 16, it kept 
its declarations to Articles 2 and 15(4). Article 2 is important because it 
spells out state obligations. It requires signatory states to institute gender 
equality in their legal orders, including their national constitutions, and 
urges countries to foster a culture of equality-as such it is recognized 
as defining the object and purpose of the Convention; whereas, Article 
15(4) specifically regulates the individual’s right to freedom of movement 
and the freedom to choose her residence and domicile. The difference 
between reservations and declarations is not always clear. Hence, the 
Human Rights Committee in its General Comment No. 24 specified that 
in determining the effect of declaration,

[r]egard will be had to the intention of the State, rather than the form 
of the instrument. If a statement, irrespective of its name or title, pur-
ports to exclude or modify the legal effect of a treaty in its application 
to the State, it constitutes a reservation. Conversely, if a so-called res-
ervation merely offers a State’s understanding of a provision but does 
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not exclude or modify that provision in its application to that State, it 
is, in reality, not a reservation.25 

Following this general guideline, it is important to discern Mo-
rocco’s intention regarding the application of particularly Article 2 and 
the institution of gender equality in national legislation. In its declara-
tion to this article, Morocco maintains that it shall comply with the 
international legal rules set by CEDAW unless, 

[t]hey… conflict with the provisions of the Islamic Shariah. It should 
be noted that certain of the provisions contained in the Moroccan 
Code of Personal Status according women rights that differ from the 
rights conferred on men may not be infringed upon or abrogated be-
cause they derive primarily from the Islamic Shariah, which strives, 
among its other objectives, to strike a balance between the spouses in 
order to preserve the coherence of family life.26 

This declaration clearly excludes and modifies the legal effect of CEDAW 
in its application to Morocco, demonstrating that it can be treated as a 
de facto reservation.

Keeping the declaration to Article 2 (CEDAW’s defining objective) 
in its original form is peculiar for two reasons. First, it limits the effect of 
Morocco’s removal of reservation to particularly Article 16 (defining gen-
der equality) because it declares that as long as gender equality, as defined 
throughout CEDAW’s text, does not contradict the now abrogated PSC, 
the country shall be bound to the international order. Second, even after 
the removal of some of the reservations, Morocco kept the declaration, 
in which it continues to refer to the old PSC despite the fact that this par-
ticular Code is no longer part of the country’s legal order. Retaining the 
abrogated PSC in place is further reiterated in its declaration to Article 
15(4), concerning freedom of movement and residence, in which it refers 
to two articles, abrogated or replaced by the new Family Code, saying: 

The Government of the Kingdom of Morocco declares that it can only 
be bound by the provisions of this paragraph, in particular those relat-
ing to the right of women to choose their residence and domicile, to 
the extent that they are not incompatible with articles 34 and 36 of the 
Moroccan Code of Personal Status.27 
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Article 34 of the PSC, regulating the rights and obligations of the mar-
ried couple, was replaced by Article 51 in the new Family Code-the cel-
ebrated article, introducing co-management of household affairs. Article 
36 stipulates the wife’s obligations towards her husband, or simply, the 
article set down the rights of the husband. This article was revoked by 
the new Family Code as it goes against the letter (and spirit) of its Article 
51, which concerns mutual obligations of spouses. 

The peculiar case of Morocco’s withdrawal of reservations to 
CEDAW is complicated by the fact that the previous government headed 
by the Istiqlal Party’s Abbas al-Fassi did it without consulting the par-
liament. Bassima Hakkaoui, the current Minister of Solidarity, Women, 
Family, and Social Development and a member of the Islamist Justice 
and Development Party protested this unilateral governmental initia-
tive during a parliament session, asking if “the pillars (thawabit) have 
changed, has the Islamic law changed, or has the society and its identity 
changed? What exactly has changed to prompt this?”28 Hakkaoui also 
opposed what she perceived as mechanical gender equality contained in 
Article 16 of CEDAW. Speaking in the name of Moroccan society, she 
asked the parliament whether such equality meant that women would be 
responsible to pay nafaqa (traditional maintenance paid to the wife) and 
the deferred bridewealth upon divorce, because, she concludes, “This is 
the kind of equality that the Article 16 is talking about.”29 

Hakkaoui’s disagreement with and perception of gender equality 
as defined by CEDAW resonates among locals as well. In the discussion 
on gender equality or whether women and men are kif kif (the same)30 it 
becomes clear that people too perceive such notions as largely ideologi-
cal and imported. To a certain extent most locals see men and women 
as fundamentally different. Zaynab, a middle-aged married woman who 
moved from Oujda to Oued al-Ouliya after marrying a local man, ex-
plained it in the following way: “A man is a man. Look, they’re called ‘a 
man’ and ‘a woman.’ And look at winter and summer-winter is female 
and summer is male.”31 Zoulikha stated that “there’s no equality because 
husbands work outside and wives inside the house. When the husband 
comes home he has to find food, clean clothes, everything, which means 
that his wife has to do everything.” Rabat’s senior judge and president of 
the Rabat’s sector for Family Law, Muhammad Farchadou, too, opposes 
gender equality:
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This isn’t in the human nature. Not everything that a woman does can 
be done by a man and vice versa. There is complementarity between 
the two and there should be compromise, agreement between the two. 
This is at the heart of marital relations. This is concerning marital re-
lationships only. There has to be equilibrium within the house.

He, like Hakkaoui and lay people in general, perceives the domestic 
world in androcentric terms, where gender equality necessarily takes on 
a distorted and mechanical meaning. It is men’s experience that is given 
as an example of human experience and to them it would seem absurd 
that women, in order to be like men, would have to reproduce the same 
male patterns, obligations, and experiences. Complementarity, on the 
other hand, follows what is seen as a natural order where women’s and 
men’s biology determines their roles, while making them both equally 
essential for the survival of family and consequently society. 

The fact that the government deposited the withdrawal of the res-
ervations at the United Nations during the Arab Spring and amid pre-
dictions of an Islamist victory in the forthcoming elections leads me to 
conclude that the withdrawal was due to the international and domestic 
pressures, as well as to protect the image of Morocco as a progressive 
Muslim-majority country in the region, engulfed in revolutions and the 
Islamist gains. Perhaps this episode also demonstrates the incompetence 
or at least unfamiliarity of those in charge with withdrawing the reser-
vations with the country’s legal order.

gender equality and the faMily code

How does the reformed Family Code address the issue of gender equal-
ity? This question is important particularly in light of the fact that the 
law is frequently presented by the more secular members of the country’s 
political elite as establishing gender equality. The Preamble, for example, 
asserts that Moroccan family is “based upon shared responsibility, af-
fection, equality (musawah), equity, amicable social relations and proper 
upbringing of children” (Global Rights 2006). Both the Preamble and 
Article 400 of the Family Code recognize Islamic values to be about 
“justice, equality, and amicable social relations” (2006). The Preamble, 
furthermore, mentions “[e]quality between women and men with respect 
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to the minimum age for marriage, which is now fixed at eighteen years 
for both” and Article 41 stipulates that polygamy shall not be autho-
rized “[i]f the man does not have sufficient resources to support the two 
families and guarantee all maintenance rights, accommodation and 
equality in all aspects of life” (2006). The texts in Arabic use the word 
“musawah” to mean “equality” liberally throughout the text but never in 
the form where it could be interpreted specifically as gender equality in 
CEDAW’s sense. Instead, the reformers introduced the concept of mu-
tuality of rights and obligations (al-huquq wa-l-wajibat al-mutabadila), 
which in fact renders both the wife and husband equally responsible for 
the success of their marriage, household management, and upbringing 
of children but does not confer on the partners equal rights and obliga-
tions. Nonetheless, it is this notion of mutuality contained in Articles 4 
and 51 that are often invoked to emphasize the putative gender equality 
agenda of the reformed law and Morocco in general.32 

A thorough reading of the Family Code reveals many inconsisten-
cies. To be specific, a wife’s and a husband’s roles remain based not on 
an understanding of equality as comprised of mutual rights and obliga-
tions but on individually defined rights and obligations within a system 
of complementarity, if not on a sort of barter system. In fact, it is the 
husband’s obligations toward his wife and children that are more clearly 
spelled out than those of the wife. Article 199 stipulates that husbands 
are legally responsible for the financial maintenance of their wives and 
children, while mothers are only required to provide for the children 
if their father is “wholly or partly unable to pay maintenance to his 
children, and the mother is affluent, the latter shall become responsible 
for their maintenance in proportion to the amount the father is unable 
to pay” (Global Rights 2006).33 Furthermore, it is fathers whom the law 
nominates to act as legal representatives of their children even if, in 
case of divorce, they lose custody. This somewhat uneven division of 
responsibilities, however, does not ipso facto liberate women or make 
the law necessarily more just to them. Quite the contrary, while the 
law gives family a more democratic and just appearance on the basis of 
replacing Articles 1 and 36 contained in the PSC and introducing the 
concept of mutuality, it maintains the patriarchal character of the family 
by the very fact of explicitly spelling out various husband’s obligations 
towards his family. By implication, the law designates him as the fam-
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ily breadwinner and legal representative. While wives are, theoretically, 
taken care of, such entitlement to financial security and protection comes 
with a series of duties. Although the reformers repealed obedience as a 
wife’s legal obligation and a husband’s right, many men and families 
continue to condition enjoyment of wife’s rights on successful fulfillment 
of her obligations.34 Not insignificant in this respect is the survey of the 
International Foundation for Electoral Systems (2010) on the status of 
women in Morocco conducted in 2009-10, which reports that 71 percent 
of women and 85 percent of men believe “that a good wife should obey 
her husband even if she disagrees.” 

People also perceive societal roles of women and men in terms of 
complementarity rather than equality. Rights and obligations reflect a 
gendered division of labor and are hence reciprocal-one’s rights are the 
other’s obligations. Although this attitude toward rights is a common 
thread among women and men, it is more apparent and emphasized in 
my interviews with men. Hasan, a middle-aged married man, was criti-
cal toward the institution of women’s rights because: 

they wanted to treat a problem, but created another one. They wanted 
to treat one problem, but then they created ten because if you give 
women freedom, you’ll face big problems. A woman says that she 
wants to go to the suq (market), she says she wants to travel alone, she 
says she should go out and work like [a man].

But the husband still has the authority and hence the extent of women’s 
rights “depends on my abilities,” Hasan added. Primary school teacher 
Hajj was of a similar opinion when he stated that “since the man is 
the head of the family, he is the source of [women’s] rights. It is he 
who gives these rights. If she does not have them it is because of the 
man.” As such, rights do not exist on their own, but are contingent on 
the successful fulfillment of obligations towards the husband (and the 
family). In fact, some people interpret rights as obligations. Hasan, for 
example, defined rights of women as “the right to respect her husband 
and to raise her children. Well, to respect the parents of her husband 
and to respect herself.” In a discussion I had with five men from Oued 
al-Ouliya, the interplay between rights and obligations becomes clearer. 
Hamid started the discussion on what they understood under the rubric 
of women’s rights, explaining: “I can say that women’s rights are what I 
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should do toward my wife; what my wife should do for me. What are my 
rights and what are my obligations. When I know my limits I shouldn’t 
transgress them and others shouldn’t breach my limits.” Jamal, a physi-
cal education teacher in his late thirties, continued: “I can start with the 
religious issue. Rights are food, water, and accommodation. These three 
things. If a woman needs one of the three things it means that she didn’t 
get all of her rights. And respect and honor,” he finished. Hasan, then, 
summed up the extent of women’s rights and men’s obligations, stating 
that “women’s rights mean to work for her and that she shouldn’t need 
anything,” to which Hamid added, “and she should obey you.” Rights 
of women, therefore, do not come without conditions, and obedience 
is one of the most important women’s obligations and rights of men, 
which cannot be eradicated simply by abrogating the clause in the new 
Family Code. 

As such, the reformed Family Code reproduces the traditional 
idea that women need protection, which denies them individuality 
and autonomy. It therefore still operates as a protective and corrective 
document rather than non-discriminatory in the sense of CEDAW’s 
definition. In short, the Code reaffirms local perceptions of inequality 
in marital relationship, denying women the right to participate in the 
household affairs on equal footing, something which the law in fact 
purports to guarantee in Article 51 spelling out mutual obligations and 
rights of spouses. 

conclusion

Morocco is often presented in the international community as an ex-
emplar for Muslim societies. However, the analysis of the Family Code’s 
purported goals, notably those of “doing justice to women” while “pre-
serving man’s dignity,” and the peculiar case of Morocco’s withdrawal of 
CEDAW reservations demonstrate that the image is not wholly deserved. 
The Family Code, as the key document showcasing the country’s gender 
agenda, fails to significantly ameliorate the position of women in family 
and rather reconsolidates gender inequality much like the old PSC. In 
other words, it reaffirms societal understanding of gender roles. 

The Moroccan state and society operate on two distinct levels—the 
Islamic and the universal, the private and the public, the collective and 
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the individual, the traditional and the modern—which is further mani-
fested in the question of whether gender relations are based on equality 
or reciprocity. Where there is discord between the universal standards 
and des constantes/thawabit, the latter will trump the former. It is this 
fact which undermines the official proclamation of the state’s willing-
ness to adhere to the universal human rights standards and sheds doubt 
on the state’s willingness to ameliorate women’s rights. In short, the 
reformed Family Code and the regime’s discourse on women’s rights 
and gender equality offer the impression of the country’s progress; how-
ever, underneath this liberal veneer, the regime reaffirms and sanctions 
patriarchal gender relations entrenched in many communities across 
Morocco. 

notes

1. Ijtihad, or progressive reasoning, is an important concept in reformist 
modernist Muslim thought. While conservative trends within contemporary Muslim 
communities dispute the validity of such reasoning, others argue that progressive 
ijtihad is exactly what is needed in order to “account for and challenge the great 
impoverishment of thought and spirit brought forth by Muslim literalist-exclusivists” 
(Safi 2005, 8).

2. Unless otherwise noted, I performed all translations from Arabic to English.
3. There are other instances within the law that reaffirm patriarchal relations, 

such as those sanctioning polygamy and unequal access to divorce. For a further 
analysis of discriminatory provisions in the Family Code, see Zvan Elliott (2009).

4. Interestingly, this was in practice in many communities rather than sanc-
tioned by law. The original PSC already required consent of both parties for marriage 
and the new Family Code only reinforced what had already been contained within 
the law but not respected in practice. Articles 4 and 14 of the new Family Code, 
for example, require (mutual) consent of both the woman and man for marriage; 
Articles 12, 63, and 66 address duress and its legal repercussions. (I thank here the 
anonymous reviewer who brought this point to my attention.)

5. As with the previous note, this was practice rather than permitted by the law 
as the 1993 reform of the PSC required informing both wives of the existence of the 
other wife. Again, the new Family Code only made additional procedural reforms to 
reinforce what had already been required by the law.

6. See the Preamble and Article 400 of the Family Code for the principles of 
Islam as recognized by the law.

7. I conducted most interviews in Moroccan Arabic, a few in the Berber dialect 
Tachilhit, and some (with NGOs) in English.

8. The fqih was trying to excuse violent male behavior towards women who 
transgress religious prescriptions. Islam, according to him, defines honor which 
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pertains only to women who behave in a modest way. Such behavior protects women 
from violence. However, when women act in a dishonorable manner, for example 
when they actively seek to seduce men outside their homes, they will get punished 
for not following the rules. Men therefore need to protect their family’s honor and 
can, as claimed by the interviewee, resort to violence.

9. See also Rosen (1980-81).
10. Emphasis added
11. Interestingly, many of my interviewees accorded many more rights to 

women employed in the public sector than to housewives; yet in Oued al-Ouliya, the 
vast majority of married women were housewives and had never worked outside the 
home.

12. I include the Arabic word “qanun” here because people distinguish between 
qanun (state law, or secular law) and sharia (Islamic law). Customs are often equated  
with Islamic law and therefore different from the state law.

13. A woman’s position in a conservative community such as Oued al-Ouliya 
is boosted once she gets married and bears children. Her position within the family 
and society is at its highest once she reaches a mature age and her sons bring home 
brides. The life cycle then is completed. For a more thorough study on patriarchal 
bargains, see Kandiyoti (1988). Moreover, as Joseph (1996) defines it, patriarchy is 
not only dominance of males over females but also of seniors over juniors regardless 
of sex.

14. I am grateful to the anonymous reviewer for this observation.
15. See also Abu-Lughod (1999).
16. Often, however, many women despite fulfilling their customary duties face 

difficulties in cases of marital discord, which can result in women staying in abusive 
marriages because their families refuse to take them back.

17. I put “Islamic” in parentheses because it is my understanding that it is di-
verse local interpretations of and local additions to Islamic laws rather than such laws 
in and of themselves that dictate these seemingly conflictual systems.

18. Morocco reaffirmed its commitment to universal human rights in vari-
ous documents and reports, such as its combined third and fourth periodic report 
submitted to the Committee on the Elimination of Discrimination against Women 
on August 18, 2008 (CEDAW/C/MAR/4).

19. I translated this exerpt from its original in French as it appeared in the Bul-
letin Officiel on July 30, 2011.

20. Here I follow the local denomination of a single woman above the age of 
eighteen as a girl or bint. Girls reach adulthood on the basis of marriage rather than 
age, which is why a fifteen-year-old married woman is a woman, but a forty-year-old 
single woman is referred to as a girl.

21. Though attitudes towards this are changing, particularly among urban 
families, in conservative milieus marriage continues to represent the only ticket for a 
girl to (legal) adulthood but also improved societal and family position.

22. The article offers a compelling discussion on and argument of the distinc-
tion between the terms equity and equality as a response to continuing confusion 
among some countries, which use both notions interchangeably or, more alarming, 
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replace the term equality with equity for ideological reasons. The authors of the 
article clarify the distinction and contend that CEDAW requires equality between 
women and men and not equity.

23. See UN Division for the Advancement of Women, “Declarations, Reserva-
tions and Objections to CEDAW”: http://www.un.org/womenwatch/daw/cedaw/
reservations-country.htm (accessed on January 16, 2014).

24. Although CEDAW allows parties to make reservations, Article 28(2) states, 
“A reservation incompatible with the object and purpose of the present Convention 
shall not be permitted.” However, many countries like Malaysia, Singapore, and the 
United Arab Emirates have deposited so-called impermissible reservations, which 
may function as evidence for the weakness of the international legal system and, 
more specifically, of the UN’s lack of enforcement mechanism. The UN has issued 
many reports and declarations attempting to address this failure. See for example the 
1993 Vienna Declaration and Programme of Action: http://www.unhchr.ch/huri-
docda/huridoca.nsf/(symbol)/a.conf.157.23.en (accessed March 2013), or Part Two 
(Matters Brought to the Attention of State Parties) of the Eighteenth and Nineteenth 
UN Report of the Committee on the Elimination of Discrimination Against Women 
- A/53/38/Rev.1: http://www.un.org/womenwatch/daw/cedaw/reports/18report.pdf 
(accessed March 2013).

25. Emphasis added. See: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/69c55b
086f72957ec12563ed004ecf7a?Opendocument (accessed on January 16, 2014). The 
UN Office of the High Commissioner on Human Rights publishes its interpretation 
of the content of human rights conventions in a series of “General Comments.”

26. See UN Division for the Advancement of Women, “Declarations, Reserva-
tions and Objections to CEDAW”: http://www.un.org/womenwatch/daw/cedaw/
reservations-country.htm (accessed on January 16, 2014).

27. Emphasis added. See: http://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&lang=en#72 (accessed on January 
16, 2014).

28. See: https://www.youtube.com/watch?feature=player_
embedded&v=iZTzgWhw32s (accessed on January 16, 2014) for the video of these 
remarks.

29. See: https://www.youtube.com/watch?feature=player_
embedded&v=iZTzgWhw32s (accessed on January 16, 2014) for the video of these 
remarks.

30. When I discussed the issue of gender equality (musawah bayna al-nisa’ wa-
l-rijal) with locals I had to explain the term equality to them saying that women and 
men are the same (l’ayalat ou l’rijal kif kif).

31. The interviewee said, “Sita l’mara ou sayf l’rajl,” literally meaning that 
winter is a woman and summer is a man, which also corresponds to the grammatical 
gender of winter (female) and summer (male).

32. Article 1 of the PSC was repealed and replaced by the new Article 4. Ac-
cording to the former the family was “under the supervision of the husband,” whereas 
the reformed article places the family “under the supervision of both spouses.” As 
demonstrated at the beginning of the article, many provisions within the law contra-
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dict such “mutuality of rights and obligations,” such as Article 236, which designates 
the father as the primary legal representative of his children.

33. Global Rights (2008) makes an important observation as regards this 
clause. Recognizing the mother as a possible contributor to family maintenance and 
its well-being has a significant symbolic value for enhancing women’s role within 
the family. However, “in so doing, the law opens the door for the husband to evade 
his responsibilities towards his wife and children by declaring his total or partial 
incapacity to provide for his family, while such failure to support remains one of 
six grounds on which the wife may seek divorce” (32). Therefore, by overhauling 
some discriminating clauses against women, while reinforcing other, less conspicu-
ous forms of inequality in marital relations, the law opened up avenues for avoiding 
responsibilities, which may aggravate women’s lives and, in fact, deny them their legal 
rights.

34. In fact, it is not only men but certain national laws as well, which apply this 
rule. Moroccan judge Malika Mezdali, for example, explained at the CEDAW report 
hearing in 2008 that the existence of marital rape is not recognized in the Penal 
Code because marriage is a legal relationship and as such creates conjugal duties 
(CEDAW/C/Sr.824: 8). 
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